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U.S.C. 552a, nor does this Directive pre-
clude treating any written request for
agency records that is not in the na-
ture of legal process as a request under
the Freedom of Information or Privacy
Acts.

(d) This Directive is not intended to
infringe upon or displace the respon-
sibilities committed to the Department
of Justice in conducting litigation on
behalf of the United States in appro-
priate cases.

(e) This Directive does not preclude
official comment on matters in litiga-
tion in appropriate cases.

(f) This Directive is intended only to
provide guidance for the internal oper-
ation of the Department of Defense and
is not intended to, does not, and may
not be relied upon to create any right
or benefit, substantive or procedural,
enforceable at law against the United
States or the Department of Defense.

§ 97.3 Definitions.
(a) Demand. Subpoena, order, or other

demand of a court of competent juris-
diction, or other specific authority, for
the production, disclosure, or release of
official DoD information or for the ap-
pearance and testimony of DoD per-
sonnel as witnesses.

(b) DoD personnel. Present and former
U.S. military personnel; Service Acad-
emy cadets and midshipmen; and
present and former civilian employees
of any Component of the Department
of Defense, including nonappropriated
fund activity employees; non-U.S. na-
tionals who perform services overseas,
under the provisions of status of forces
agreements, for the U.S. Armed Forces;
and other specific individuals hired
through contractual agreements by or
on behalf of the Department of De-
fense.

(c) Litigation. All pretrial, trial, and
post-trial stages of all existing or rea-
sonably anticipated judicial or admin-
istrative actions, hearings, investiga-
tions, or similar proceedings before ci-
vilian courts, commissions, boards (in-
cluding the Armed Services Board of
Contract Appeals), or other tribunals,
foreign and domestic. This term in-
cludes responses to discovery requests,
depositions, and other pretrial pro-
ceedings, as well as responses to formal
or informal requests by attorneys or

others in situations involving litiga-
tion.

(d) Official information. All informa-
tion of any kind, however stored, that
is in the custody and control of the De-
partment of Defense, relates to infor-
mation in the custody and control of
the Department, or was acquired by
DoD personnel as part of their official
duties or because of their official sta-
tus within the Department while such
personnel were employed by or on be-
half of the Department or on active
duty with the U.S. Armed Forces.

§ 97.4 Policy.
It is DoD policy that official informa-

tion should generally be made reason-
ably available for use in Federal and
State courts and by other govern-
mental bodies unless the information is
classified, privileged, or otherwise pro-
tected from public disclosure.

§ 97.5 Responsibilities.
(a) The General Counsel, Department of

Defense, shall provide general policy
and procedural guidance by the
issuance of supplemental instructions
or specific orders concerning the re-
lease of official DoD information in
litigation and the testimony of DoD
personnel as witnesses during litiga-
tion.

(b) The Heads of DoD Components
shall issue appropriate regulations to
implement this Directive and to iden-
tify official information that is in-
volved in litigation.

§ 97.6 Procedures.
(a) Authority to act. (1) In response to

a litigation request or demand for offi-
cial DoD information or the testimony
of DoD personnel as witnesses, the
General Counsels of DoD, Navy, and
the Defense Agencies; the Judge Advo-
cates General of the Military Depart-
ments; and the Chief Legal Advisors to
the JCS and the Unified and Specified
Commands, with regard to their respec-
tive Components, are authorized—after
consulting and coordinating with the
appropriate Department of Justice liti-
gation attorneys, as required—to deter-
mine whether official information may
be released in litigation; whether DoD
personnel assigned to or affiliated with
the Component may be interviewed,
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